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bee” by Contract of Maridge® S$-twixt the ſaid Ciptain 2th Jude, 


Fohn Stewart, then Johns Coligain of Drummorel, and 1728, 
; Mrs. Chriſtian Heron, Daughter of Patrick Heron of that 
Ilk, the ſaid Captain Jom drewart, in Contempla- 
tion of the Marriage, became bout to infeft the ſaid Mrs. 
Critian Heron in a yearly Liferent Aunuity of 600 Merks, to 
be uplifted out of his Lands of Dra##morel. And as he was 
then preſumptive Heir of Tailzie to ue, Stewart, his Aunt, 
n the Eſtate of Phyſgill, ſne being unmarried, and without 
oſſibility of Iſſue: It was further p#ovided by the ſaid Con- 
tat, that in caſe he ſhould, at any Tame during the Marriage, 
heceed to the Eſtate of Poli, thi, and in that Caſe, . he 
diſburdens 
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diſburdens and frees the Lands of Drummorel of the above An- 
nuity of 600 Merks: And becomes bound and obliged to in- 
feft his ſaid Spouſe, in an Liferent Annuity of 900 Merks ts, 
payable out of the Eſtate of Phyſzill, in caſe of Children of 
the Marriage, and 1200 Merks in the Event of no Children. 
That the ſaid Fohn Stewwarrz did accordingly ſucceed to the 
Eſtate of Phy/gi/i, and made up his Title thereto by Service 
and-Infeftment : And of this Date he granted a Bond of Pro- 
viſion, which recites his Contract of Marriage, and the Tailzie 
of the Eſtate of Phyſgill, made by John Stewart his Grandfa- 
ther Whereby the Heirs of Tailzie are allowed to provide 
their Wives in competent Liferents, not exceeding a fourth 
Part of the free Rent; and not by Infeftment of Annuity, ſo 
as the Fee of the Lands could be affected therewith : And that 
he was reſolved to provide his Spouſe in an additional Jointure 
out of the Lands of Drummorel, over and above the Liferent 
Proviſion of the fourth Part of the free Rent of the Barony of 2 
Phy/gill, his Intention being, that ſhe ſhould have an yearly j 
Liferent of 1200 Merks, in caſe of Children exiſting at his 
Death, and 1500 Merks, in Caſe of none: And therefore he 
rovides her to the fourth Part of the free Rent of the Barony 1 
of Phyſgill : And further obliges himſelf to infeft her ina 
yearly Liferent of the Sum of 500 Merks, upliftable cut of 
Drummorel; at leaſt, fo much thereof as, with the fourth of 
the Rent of Phy/gill, might compleatly make up her Liferent 
Proviſion, to the Amount of the faid Sums of 1200 or 150 


Merks, in the reſpective Events before mentioned. 


That Mrs. Stewart was infeft both in the Lands of Pi 
and Drummorel, in Terms of the above Bond of Proviſion : ? 
And Captain Stewart, her Huſband, continued in the quiet and 
_ undiſturbed Poſſeſſion of the Eſtate of Phyſgill for ſeveral F 
Years after: But Annes Stewart, Grandchild of John Stequart 
of Phyſgill, by his Son Robert, brought a Reduction of the 
Tailzie made by her Grandfather, under which Captain Srewvart Y 


had ſucceeded to the Eſtate, as being contrary to the Mar 


riage 


E 


nage Contract betwixt her Grandfather and Grandmother, as 
far back as the Year 1668, whereby a ſmall Part of the Lands, 
and the Conqueſt of the Marriage, was provided to the Heirs 
of the Marriage : And in this Proceſs ſhe prevailed, and was 
found entitled to the Eſtate of Phyſgill, as Heir of the Mar- 
rage, and Captain S/ewart's Title to the Eſtate, founded up- 
on the former Inveſtitures, was accordingly reduced. 


I 5th July, 
1743 


That Captain Stewart was killed in the Battle of Preſton ; 


and after his Death Mrs. Stewvarz, his Relict, brought a Pro- 
ces againſt the Tenants of Phy/gi/l, upon her Liferent Infeft- 
ment, which was oppoſed by Agnes Stewart now of Phyſpill, 


in reſpect that her Huſband's Right had been reduced by the 


Decreet 1743: But the Cauſe having been reported to your 


Lordſhips, and thereafter heard in Preſence, your Lordſhips 


found, “ That the Obligation entered into by Fohn Coltrain 
of Drummorel, afterwards John Stewart of Phyſgill, in the 
Marriage Settlement betwixt him and Mrs. Chriſtian Heron 
the Purſuer, whereby he was bound to ſettle upon her a 
« Liferent Proviſion, to the Extent of 50 J. Sterling yearly, 
* was onerous on the Part of the ſaid Chriſtian Heron, and ra- 
tional on the Part of the ſaid John Coltrain, alias Stewwart : 
And that he having implemented the ſame, by granting the 
« Liferent Infeftment to that Extent, when he was in the 
Right of Fee and Property of the Eſtate of Phyſgill, and 


his Right ſubject to no Challenge, from any Thing that did 


or could appear upon the Records, that Infeftment was 
* likewiſe juſt and onerous, and does ſubſiſt in her Favours, 
* notwithſtanding of the Reduction afterwards brought of the 
Right and Title of the faid John Coltrain, upon the latent 
* perſonal Obligation contained in the Contract of Marriage 
* entered into in anno 1668, betwixt Ju Stewart Writer in 
* Edinburgh and Annes Stewart his Spouſe, whereby he was 


| . bound to ſettle the Eſtate he ſhould acquire, in favour of 


the Heir whatſome ver of the Marriage: And notwithſtand- 
ing the Decreet obtained in that Reduction, ſetting aſide 
| | tlie 


7th Feb. 
1749. 
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cc the Right of the ſaid John Coltrain, which the Lords found 


cannot hurt the ſaid onerous Liferent Settlement made to 
«« Chriſtian Heron the Purſuer, by her ſaid Huſband, while he 
4 ſtood in the full Right of Property of the Eſtate, conform 
4 to the Infeftments and Inveſtitures thereof.“ | 
This Decree was afhrmed in the laſt Reſort; and, in Conſe. © 
quence thereof, Mrs. Stewart has drawn her Liferent of 50 1. 
Sterling out of the Eſtate of Phyſgill, and the remaining 300 I 
Merks out of her Huſband's paternal Eſtate of Drummorel. 
The Eſtate of Drummorel amounts only to 97 J. 15 . Ster- 
ling yearly Rent; upon which Captain Srexvarr having con- 
trated Debts above the Value of the Eſtate, executed a Diſpo- 
{ition of the ſaid Lands, in Favours of ceitain Truſtees, with 
Power to them to ſell the ſame for Payment of his Debts 
which they have accordingly done, and the Price will not be 
ſufficient for that Purpoſe. | 
That the ſaid Agnes Stewart now of Phyſsill, and her Huſ- 3 
band Mr. Hawthorn, brought an Action againſt Captain Srew- Þ 
arts Children, and the Truſtees for his Creditors, libellins © 
upon the ſeyeral Deeds and Decreets above recited, and ſub- 2 
ſaming, That the Defenders, as repreſenting Captain Srewarr, Þ 
ſhould be decerned and ordained to free and diſburden the 
Purſuer's Lands of Phyſgill from Payment of the Relict's An- 
nuity of 50 J. Ster ling, contained in her Bond and Infeftment 
1734, and to repeat to them ſo much of the ſiid Annuities WÞ 
as have been paid ſince Captain Srewar?'s Death, and to make 
Payment of the ſame in Time coming. , 
When this Proceſs came in, Captain Srexwar!”'s Children de- 
nied all Repreſentation of their Father: So the only Queſtion 
was with the Truſtees, whoſe Duty it was to oppoſe this Ac- 
tion, as intended to carry off a great Part of the Fund, alrea- | 
dy too {crimp for Payment of the Creditors: And for them it 
Was pleaded, That this ſmall Liferent was lawfully impoſed by 
Captain Stewart upon the Lands of Phyſgill : That he kept MF 
far within the Powers allowed him by his Grandfather's Tail-| 
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1 
rie, which was then the only apparent Settlement of the H- 
ſtate: And as it had been already found a proper and effectual 
Security upon the Eſtate of Phy/gi//, notwithſtanding the af- 
ter Reduction of Captain Srewar?'s Title to that Eſtate, there 
lyes no Action of Repetition againſt Captain Stewart or his 
Creditors on Account of that Liferent. 
That Lord Auchinleck Ordinary took the Debate to Report, 
and appointed both Parties to give in Informations: And your 
Lordſhips of this Date, pronounced the following Interlocu- at Decem. 
tor: On Report of the Lord Auchinlech, the Lords find the 1760, 
« Purſuers entitled to Relief of the Annuity of 600 Merks, 
« originally contracted to be paid out of the Eſtate of Dram- 
« morcl, and thereafter transferred to the Eſtate of Phy/gill ; 
but are not entitled to any Relief of the additional 300 
Merks impoſed on Phyſgill by the Contract of Marriage ; : 
and remit to the Lord Ordinary to proceed accordingly.” 
Your Lordſhips by this Interlocutor ſeemed to have intend- 
| &d to lay no greater Burden upon the Lands of Drummorel, 


. MW than the Annuity of 600 Merks with which it was originally 
» burdened by the Contra& of Marriage : But as Drnmmorel at 
- 8 preſent {tands charged with 300 Merks of the Lady's Annu- 
MW ity, your Lordſhips, by transferring 600 Merks from the E- 
e MW fiate of Phy/271/ upon Drummorel, do thereby burden this ſmall 
- MW Eftate of Drummorel with goo Merks of the Lady's Annuity, 
it and leave only the remaining 300 Merks as a Burden upon the 
s JW Eſtate of Phyſgill. | 
ke The Petitioners are not certain whether this was the Inten- 


tion of the Court in pronouncing their Interlocutor in the a- 


le- bove Terms; and therefore they hope they will be excuſed in 
on W fbmitting the Caſe and Interlocutor to your Lordſhips Re- 
\c- WM view: And, for this Purpoſe, beg Leave to remind your Lerd- * 
ca- WM flips, that old 7% Stewart of Phyſgill was undoubted Pro- 
1it brietor of that Eſtate, and by his Deed of Tailzie in the 
by 1719, and the Titles thereupon expeded in the Perſon of 


cept John Coltrain, afterwards Captain * Sretvart of Phyſgill his 
all- B Grandſon, 


— — = 


* 


Grandſon and Heir of Tailzie, the F ce of the Eſtate was 


veſted in the ſaid Captain Fohn Stewart under the Limitati- 
ons of the Entail: It is true, his Right was ſubject to Chal- 
lenge, and was afterwards reduced upon a perſonal Obligation 
of his Grandfather in his Contract of Marriage 1668: But be- 
fore this Reduction, Captain John Stewart was certainly Pro- 
prietor of the Eſtate, and therefore the Purſuer is under a 
Miſtake, when ſhe conſiders Captain Szewwar?'s Title to this 
Eſtate, as only a putative Title, for, in Fact, it was the real 
and only Title of Fee and Property : He was the verus domi- 
15, and the Eſtate was abſolutely ſubject to his onerous Debts 
and Deeds: And ſo your Lordſhips expreſly found in the Que- 
{tion betwixt his Widow and the now Purſuer; and the Houſe 
of Peers affirmed your Decree. 

If Captain Steꝛvart had granted Infeftment upon the Eſtate 
of Phyſgill in Security of his own Debts, or of Money bor- 
rowed by him, the Creditors would have been ſecure: And 
the Petitioners may admit, that in this Caſe, the Purſuer would 
have had good Action againſt Captain Stewart and his proper 


Eſtate for relieving the Eſtate of PHy/gill, now found to be- 


long to her, of ſuch Incumberance ; becauſe in ſo far Captain 


Stewart would have profited in his private Eſtate and Patrimo- 


ny, and the Purſuer loſt in hers. 

But this Reaſon does by no Means apply to the preſent 
Caſe: When Captain Stewart married Mrs. Chriſtian Heron, 
he had a near and certain Proſpe& of ſucceeding to the E- 
ſtate of Phy/pill ; his Aunt, then paſt the Poſſibility of Iſſue, 
and to whom he was next Heir of Tailzie, was in Poſſeſſion 
of the Eſtate. The certain Proſpect of this Succeſſion was, 


no Doubt, the Motive of Heron's giving his Daughter in Mar- | 


riage to him. He accordingly ſucceeded in a few Years. after 
to the Eſtate, and made up his Title as Heir of Entail. 
He was impowered by the Tailzie to provide his Widow in 
the fourth Part of the free Rent of the whole Eſtate ; and 
accordingly, in Exerciſe of that Faculty, he granted her a 


Liferent . | 


1 


Liferent Infeftment of the fourth Part of the free Rents of 


the Eſtate, and at the ſame Time, granted Infeftment in his 


own proper Eſtate, of an Annuity of 500 Merks, or ſo 
much, as together with the fourth Part of the free Rent of 
Plyſzill, would make up a Liferent Proviſion to his Wife, 
of 1200 Merks, in caſe of Children, or 1500 Merks, in caſe 
of no Children. 

This was a rational and onerous Act! in him, as Proprievii 
of the Eſtate: The Proviſion was no more than ſuitable to - 
the Eſtate, of which he was not only the bona fide Poſſeſſor, 
but the vera dominus at the Time: But it was by no Means 
1 Proviſion onerous, or ſuitable to his proper Eſtate of Drum- 
morcl* And therefore, tho' the Purſuer, who has now- redu- 
ced the Title of Property which was in Captain Srewarz, 
ind thereupon made up a Title. to the Eſtate, has ſuffered 
Damage or Loſs, by the Liferent Infeftment granted by Captain 
Sewart, while in the Fee of the Eſtate: Yet Captain Stewart 
has not profited in his private Eſtate ex eo damno. In ſo far 
as he freed his own Eſtate of a Jointure to his Wife, ſuita- 
ble and adequate to the Circumſtances of that Eſtate, and 
for which his Eſtate would have been liable to his Wi- 
dow by Law, or by his Proviſion, he would juſtly be conſi- 
dered as a Profiter, and to that Extent, he would be ob- 
lived to relieve the Eſtate of Phyjp#ll, upon the Princi- 
ple already admitted ; but to any greater Extent, he would 


| not be bound in Relief, becauſe he was in no Shape la- 


rates, by eſtabliſhing the Jointure upon the Eſtate of 
phil And if his private Eſtate 'ſhould be ſubjected 
to ſuch Relief, the Conſequence would be, that an Act, con- 
ſequential of what is moſt favoured in Law, his lawful Mar- 
rage, done by him in Implement of the natural Obligation 
ring from that State, under the Title and Sona fides of Pro- 
prietor of the Eſtate of Ppyſgill, and ſuitable and onerous as 


WM t that Eſtate, would be converted into a real Loſs and Pre- 
dice to his own ſeparate Patrimony, as to which, the Pro- 


viſion 


LG 7] 
viſion was neither rational, nor onerous, nor meant to take 
Effet by any of the Parties. . l 
If Captain Stewart had entered into no Contract with his 
Wife, and having afterwards ſucceeded to the Eſtate of Phyſ- 4 
gill, had died infeft in the Fee, there ſeems to be no Doubt, 
upon the Principle eſtabliſhed by the above Deciſion of this 
Court, and of the Houſe of Peers, that ſhe would have 
been entitled to her Terce of the Eſtate, ſubject to the Li- 
mitation of the Entail; and that her Right would not have 
been defeated by the after Reduction at this Purſuer's In- 
ſtance ; nor would the Purſuer have been entitled to any Re- 
lief of ſuch Terce, againſt the proper Eſtate of Captain 
Stewart » The Eſtate of Phyſ#ill behoved to paſs to this Purſu- 
er Cum ſito onere. wer. cites 

As, therefore, Marriage was no unlawful Act in Captain 
Stewart, and by his Succeſſion and. Infeftments in the Eſtate | 
of Phyſgill, his Wife became entitled to her Terce, in caſe of 
his Deceaſe: And as he could have no Apprehenſion of the 
Eſtate being evicted from him before his Death: And as 
her Terce even limited to a fourth Part of the free Rents, } 
might, by the Improvement of the Eſtate, have exceeded 
the conventional Proviſion ſettled upon her by her Huſband, | 
that Proviſion may be juſtly conſidered as a rational Tranf- | 
action betwixt him and his Wife, whereby ſhe accepted of a | 


Liferent Annuity, in lieu of her Terce: And if no Relief 


would have been competent to this Purſuer, againſt the pro- 


per Eſtate of Captain Stewart, for the Terce, no Relicf I 


ought to lie for the Liferent Annuity, granted in lieu of | 
that Terce. | : 

Again, ſuppoſe Captain Srewart had entered into no Con- 
tract with his Wife, and that after his Succeſſion to the Eſtate | 
of Phyſgill, he had granted a Liferent Proviſion to her, pro- 
ceeding upon the Narrative of his Succeſſion to Phyſgill, and | 
that it was juſt and reaſonable to provide his Wife ſuitably out 
of that Eſtate, but before her taking Infeftment upon * E- 
| ate 


B 
ate of Pyy/gill, that Eſtate happened to be evicted from her 
Huſband; in that Caſe the Petitioners cannot think, that the 
Wife of Captain Se¾vart, after his Death, would have had 
Action, for aſſecting the proper Eſtate of her Huſband for 
the large Proviſion granted by him upon the Eſtate of Phil, 
upon the Belief and Opinion of his Right of Property in that 
Eſtate, when that Proviſion was ſo much above what his own 


| ſeparate Eſtate could bear, or what he would have granted, 


having that Eſtate only in View: And if the Widow would 
not have had direct Action upon her Hufband's Obligation a- 
gainſt his proper Eſtate in the Cafe here ſuppoſed, the Peti- 
tioners cannot perceive the legal or equitable Foundation for 
the prefent conſequential Action for relieving this Purſuer's 
Eſtate of the Effect of Fohn Coltrain's Liferent Proviſion in 
Favours of his Wife. OD, 

In like Manner, ſuppoſe Captain Sevart, during his Right 
in the Eſtate of Phy/gill, had ſet long Tacks at the old Rent, 
in Terms of the Tailzie, and the Purſuer, after ſhe pre- 
vailed in the Reduction, had found that ſhe could get double 
Rent if the Tacks were open, there is no Doubt that the 
Tacks fo ſet by Captain Setart, and cloathed with Poſſeſſion 
during the Subſiſtence of his Right, would have been effectual 
after the Reduction of his Right; whereby this Purſuer, by 
the Act of Captain Fewart, would have been deprived of Part 
of the Profits ſhe might have reaped from the Eſtate, if no 
ſuch Tacks had been granted. But yet it ſeems impoſſible to 


maintain, that ſhe could involve Captain Srewarz in Damages 


on account of a rational and lawful Act of Property, which 
he exerciſed at a Time while the Fee and Property of the E- 
ſtate was veſted in him, and from which no Advantage what- 
ever accrued to him in his proper Eſtate. 

In ſhort, though the Petitioners admit that the Purſuer has 
fuffered a Loſs in her Eſtate by the Liferent Infeftment grant- 
ed by Captain Stewart in Favours of his Wife; yet, as her 
Loſs has brought no Profit to his private Eſtate, there can be 

C no 


; nn 


no Foundation for repairing the Purſuer's Lois or Damage out 


of the Eſtate of Captain S!ewva?r. 

The Doctrine of Relief competent to Heirs of Entail, a- 
gain{t the Repreſentatives of the preceeding Heir, who has 
contracted Debts, and given Securities therefore upon the tail- 
zied Eſtate, contrary to the Prohibitions of the Entail, is no- 
ways applicable to the preſent Cale ; becauſe theſe Debts con- 
tracted by the Heir of Tailzie, have ſo far increaſed the private 
Eſtate of the Contractor; and conſequently, what the ſubſe- 
quent Heir of Entail ſuffers in the entailed Eſtate, the Repre- 
ſentatives of the preceeding Heir have gained in his ſeparate 
Eſtate, to which they ſucceed. 8 
And, in another View, the two Caſes are noways parallel: 
For when an Heir of Entail contraveens the Prohibitions of the 


Tailzie, he is guilty of a Miong againſt the ſucceeding Heir, 


and is bound in Law to repair that. Wrong out of his proper 
Eſtate. But neither does this Principle apply to the preſent 
Caſe ; becauſe it cannot be maintained, that Fobn Colirain was 
guilty of any wrozg or 70rtious Act by entering into Marriage, 
or by fulfilling the natural and legal Obligation arifing from that 
State, by providing his Wife in a Liferent Proviſion after his 
Death, ſuitable and adequate to the Eſtate poſſeſſed by him 
bona fide, and as Proprietor at the Time. He could not foreſee 
that the Eſtate was to be evicted from him: And as there was 
no Wrong in his Intention, and in the firſt Conſtitution of the 
Liferent Right in Favours of his Wife; ſo that Act could not 
afterwards become a Wrong, by the after Eviction of the E- 
ſtate, ſo as to enable this Purſuer, the Succeſſor in that Eſtate, 


to Reparation or Relief of that Burden, againſt the Repreſen- 


tatives of John Coltrain in his ſeparate Eſtate. 
Upon the whole, the Petitioners cannot, with Submiſſion, 
perceive any Principle of Law or Equity, upon which the 


Relief acclaimed by the Purſuer can be founded. T he Annu- 


ity granted by Captain S7ewarr, was a legal Exerciſe of the 
| Fee 


an} 
Fee or Property then veſted in him: Your Lordſhips, and the 
Houſe of Peers have ſuſtained that Annuity as an effectual 
Charge upon that Eſtate. No Profit or Benefit ariſes to Cap- 
tan Szervart's proper Eſtate from the Settlement of that An- 
nuity. He has taken nothing out of the Eſtate of PYy/gill in 
virtue thereof, which he or his Repreſentatives can be called 
upon to reſtore; and therefore they cannot be liable in Da- 
mages, or to relieve the Purſuer from the Effect of this Bur- 
den. | | | 
It is no Anſwer to the Argument brought from the Caſe of the 
Terce, that, in the preſent Caſe, Captain Szewarr's Title to the 
Eſtate of Phyſpill was reduced before his Death, and conſequent- 
ly before there was Place for the Terce; for that was meerly ac- 
cidental, and no ways affects the Principle upon which the Ar- 
rument is founded: And it is incumbent upon the Purſuer to 
how a ſubſtantial Difference betwixt the Liferent Proviſion a- 
riſing to the Wife from the Law, and a rational Need of the 
Huſband, which appears to have been ſurrogated by him in 
place of the legal Proviſion of the Wife, which is thereby 
excluded. | | 

And indeed the whole of this Claim appears, with Submiſ- 
fon, to be a Novelty, and without any Precedent in our Law. 
t often occurs, that the Right of a Poſſeſſor veſted in the Fee 
ok an Eſtate for the Time, will be reduced, as in this Cafe, up- 
on a perſonal Obligation or Contract of his Predeceſſor un- 


M {own to him at the Time; and yet Liferents, Tacks, and ſuch 


other onerous Rights created by him, and made real and effectu- 
i| upon the Eſtate, before the Reduction of his Right, will {till 
ſubſiſt: And yet the Petitioners know no Inſtance, where an 
tion of Damages or Relief has been attempted or ſuſtained 
by your Lordſhips in ſuch Caſes ; nor indeed can there be any 
foundation for ſuch Action, unleſs the Purſuer can qualify that 

ne Poſſeſſor is profited by ſuch Deeds in his ſeparate Eſtate, 
ud therefore ought to reſtore quad lucrarns eft ex alieno. 


And 


; in 7 Wo 
And in no Caſe can there be leſs Ground for ſtretehing 
ſuch a Claim, than in the preſent, where it can be proved, 
if neceſſary, that Captain Steꝛuart laid out the whole of his 
Wite's Tocher, being 500 J. and further Sums which he ber: 
rowed, in the Improvement of this Eſtate ; which not only | 
proves Captain Steart's entire Confidence in his own Right, 
but alfo ſhows, that this Purſuer has no Reaſon to complain | 
of the ſmall Annuity fettled by him upon his Lady, in lieu 
of her legal Proviſion, and now ſaſtained by your Lordſhips, ] 
and the Houſe of Peers, as an effectual Burden upon the 
Eſtate. | ; 
The Council for the Purſuer, in their Information, were 
pleaſed to deny, That Captain Seart, was a bone fide Poſ- | 
« ſeſlor of this Eſtate ; for that one Double of the Marriage Con- 
tract 1668, was found in the Charter Cheſt of the F amily, | 
and muſt be preſumed to have been known to Captain 
% Stewart ; and conſequently, he cannot be entitled to the 
Privilege of a bona fide Poſſeſſor, but muſt repair the Da- 
mage done to the Eſtate, by his wrongfully creating this 
* Burden upon it, when he knew he had no juſt Title in St 
* the Eſtate. ” TH fi 
Theſe Allegations were all thrown out in the Proceſs of | Pi 
Reduction, when the Purſuer inſiſted for Repetition of the 
Rents againſt the Captain, as a mala fide Poſſeſſor, but receiv- | 
ed Anſwers fo ſatisfactory to your Lordſhips at that Time, as 
fufhciently acquitted the Captain of that Imputation, and of 
the Claim founded upon it. 2 
For, 1m, it is notalledged, that the Captain had any Accels | 
to the Charter Cheſt of the Family, at the Time he entered 
into the Contract of Marriage 1728, which is the Foundation 
of the Decree, preferring the Relict to her Liferent. 
A2ab, After he ſucceeded to the Eſtate, it is no neceſlary 
Conſequence, that becauſe he had Acceſs to the Charter 
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Cheſt, therefore he would be careful to peruſe every old Pa-: 
| 1 per if 


_ + I 13 9 

per tliat was lying in it, in order to diſcover, whether any 

Fallenge might ly againſt his Title. 55 A IN 
And 37io, If it were ſuppoſed, that the Captain had ſeen the 

s contract, before he granted the Infeftment of Annyity to his 


dy, of which there is not the ſmalleſt Evidence, yet the 
Fesitioners cannot ſee thnt even this would eſtabliſh ſuch a 
t, mala fides:again{t him, as would overturn the Defence above 
in — d. If he had been as good a Lawyer, as ie was a gal- 
2u | nt Officer, he could not have perceived the-Certainty.of the 
% MW Purſuer's Right, from that Contract of Marriage: Nay, if he 


had adviſed with Lawyers upon it, he would not have found 
— Ml them clear of Opinion, that the Tailzie 1719, would be re- 
0 3 duced upon that Contract of Marriage. 

"i The Petitioners do not mean to impeach the Juſtice of your 


W. Lordſhips Decree in that Reduction: There are Deciſions of 
„ Wl the Court quoted in the Information for the Petitioners, which 
M might have afforded very juſt Ground of Doubt to any Lawyer 
* of the Event of that Reduction; but it is ſufficient to ſay, 
- that the Title. of the Purſuer, if it had been known to Captain 


Stewart, was by no Means ſo clear as to have put him in mala 
n fi to grant that Annuity to his Wife upon the Eſtate of 
| Phyſgill, which he had promiſed to her in his Marriage Con- 
tract, when the old Contract 1668 was unknown to him. 

If this Branch of the Argument ſhould appear to your Lord- 
ſhips material to the preſent Queſtion, it is fully and accurately 
of ſtated in the Information for the Petitioners ; and tho* they 

cannot pretend in this Petition to have improved the Argu- 


ment, which is there treated with great Ability, yet they flat- 
ay ter themſelves that they have brought their Defence into ſuch 
ion Point of View, as will fatisfy your Lordſhips, upon the Prin- 


ciples both of Law and Equity, that the Relief here acclaim- 

ary ed by the Purſuer, can extend no further than in ſofaras the E- 
rr ſtate of Drummorel was relieved of any Part of the 5 
pa- Annuity provided to the Lady, * ſecured upon that E * f 


Dir 
by the Contract of Marriage 1728; and that your Lordſhid 
will find accordingly. . | | 11 3h 5 8 vi r "IIA * 


May it therefore pleaſe your Lordſpipt to alter or ex- 
' Plain your former Interlocutor; and to find, that as r 
Eſtate of Phyſgill ſtands charged with a Liferent A. 
nuity of goo Merkt to the Widow of Captain Stew- 
art, ſuſtained by your Lordſhips Decree, and affirmed, 

by the Fudgment f the Houſe of Peers ; fo the Pur. 
ſuer, the Heir of that Eſtate, is not intitled to have her 
Lands relieved oſ any more than 300 Merks of the a. 
bove Annuity : which, added ro the 300 Merks preſent. 

by charged and payable out of the Eſtate of Drummo- 
rel, will make a Burden upon that Eſlate of 699 
Merks a Year, being the Amount of the whole An. 
muity with which that Eſtate was charged by the. 
Marriage Contract, by which the Lady's total Amu- 

ity of 1200 Merks Twill be equally divided upon theſe, 
two Eſtates, tho the one is more than tripk the Vas: | 

luc of the other. Oz es Fo, | 


According to Juſtice, 67. 
is >, THO, MILLER. | 


